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CLA181  
 
Adroddiad y Pwyllgor Materion Cyfansoddiadol a Deddfwriaethol 
 
Teitl:  Rheoliadau Asesu Digonolrwydd Cyfleoedd Chwarae 
(Cymru) 2012 
 
Gweithdrefn: Negyddol 
 
Mae'r Rheoliadau hyn, a wneir o dan adran 11(1) Mesur Plant a 
Theuluoedd (Cymru) 2010: 
 

• yn nodi'r hyn y mae'n ofynnol ei gynnwys mewn asesiad 
awdurdod lleol o ddigonolrwydd cyfleoedd chwarae yn ei ardal;  

• yn nodi'r unigolion a'r grwpiau y mae'n rhaid i awdurdod lleol 
ymgynghori â hwy;  

• yn nodi bod gofyniad bod pob awdurdod lleol yn llunio cynllun 
gweithredu fel rhan o'r asesiad; 

• yn darparu ynghylch amlder yr asesiadau, a'r dull y mae'n rhaid 
ei ddefnyddio i gyhoeddi canlyniadau'r asesiadau. 

 
Materion technegol: craffu 
 
Ni nodwyd unrhyw bwyntiau i gyflwyno adroddiad arnynt o dan Reol 
Sefydlog 21.2 mewn perthynas â'r offeryn hwn. 
 
Rhinweddau: craffu 
 
Nodwyd y pwyntiau a ganlyn i gyflwyno adroddiad arnynt o dan 
Reol Sefydlog 21.3 (ii) mewn perthynas â’r offeryn hwn: mae’n codi 
materion polisi cyhoeddus sy’n debygol o fod o ddiddordeb i’r 
Cynulliad. 
 

• Ym mis Tachwedd 2010, cyhoeddodd Pwyllgor Plant a Phobl 
Ifanc y Trydydd Cynulliad yr adroddiad ar ei ymchwiliad i 'fannau 
diogel i chwarae a chymdeithasu'. Yn argymhelliad cyntaf yr 
adroddiad, anogodd y Pwyllgor Lywodraeth Cymru: 

 
“...i gwblhau ei hadolygiad o'r safonau a'r canllawiau ar 
gyfer chwarae cyn gynted â phosibl... Dylai'r canllawiau 
gynnwys diffiniad clir o 'chwarae' sy'n cynnwys chwarae 
wedi'i strwythuro a chwarae dirwystr... [Ein pwyslais ni]. 
 

• Derbyniodd Llywodraeth Cymru argymhelliad y Pwyllgor, ac 
eglurodd: 

 

Eitem 3.1
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“Greater clarification will be provided on the meaning of 
‘play’ and the term will be sufficiently broad to include 
both ‘structured’ and ‘free play’.” 

 
• Mae paragraff 8.2 yn y Memorandwm Esboniadol yn cyfeirio at 

ymgynghoriad Llywodraeth Cymru ar y rheoliadau drafft, ac 
mae'n nodi ei bod yn bosibl bod cyfran sylweddol (cynifer â 56%) 
o'r rhai a ymatebodd yn dymuno i'r rheoliadau fod yn fwy eglur. 
Nododd hefyd: “The respondents who wanted greater clarity 
were primarily concerned about the relation between freely 
chosen play and adult led recreational activities.” 
 

• Mae'r Memorandwm Esboniadol yn datgan: “The summary report 
responds to this concern in more detail”; “the Regulations and 
the Statutory Guidance have been amended accordingly ”; ac “A 
summary of the amendments…has been made available on the 
Welsh Government’s web site.”  
 

• Yn anffodus, fel ar 18 Hydref 2012, nid ydym wedi gallu cael hyd 
i’r adroddiad cryno ar wefan Llywodraeth Cymru. Felly, nid yw'n 
glir a yw Llywodraeth Cymru wedi mynd i'r afael yn llwyr â'r 
argymhelliad yn adroddiad y Pwyllgor Plant a Phobl Ifanc a'r 
pryderon a fynegwyd gan y rhai a ymatebodd i'r ymgynghoriad 
ar y rheoliadau drafft.  

 
Y Pwyllgor Materion Cyfansoddiadol a Deddfwriaethol  
 
Hydref 2012 
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O F F E R Y N N A U  S T A T U D O L  

C Y M R U  

2012 Rhif 2555 (Cy. 279) 

PLANT A PHOBL IFANC, 

CYMRU 

Rheoliadau Asesu Digonolrwydd 

Cyfleoedd Chwarae (Cymru) 2012 

NODYN ESBONIADOL 

(Nid yw’r nodyn hwn yn rhan o’r Rheoliadau) 

 

 

Mae'r Rheoliadau hyn, sy'n cael eu gwneud o dan 

adran 11(1) (dyletswyddau awdurdod lleol ynghylch 

cyfleoedd chwarae i blant) o Fesur Plant a Theuluoedd 

(Cymru) 2010, yn nodi'r hyn y mae’n ofynnol ei 

gynnwys mewn asesiad awdurdod lleol o 

ddigonolrwydd cyfleoedd chwarae yn ei ardal 

(rheoliad 3). Mae’r Rheoliadau’n nodi’r unigolion a’r 

grwpiau y mae’n rhaid i awdurdod lleol ymgynghori â 

hwy (rheoliad 4). Yn ogystal, mae gofyniad bod pob 

awdurdod lleol yn llunio cynllun gweithredu fel rhan 

o’r asesiad (rheoliad 5). Mae'r Rheoliadau yn darparu 

ynghylch amlder yr asesiadau (rheoliad 6), a’r dull y 

mae’n rhaid ei ddefnyddio i gyhoeddi canlyniadau’r 

asesiadau (rheoliadau 7 ac 8). 
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O F F E R Y N N A U  S T A T U D O L  

C Y M R U  

2012 Rhif 2555 (Cy. 279) 

PLANT A PHOBL IFANC, 

CYMRU 

Rheoliadau Asesu Digonolrwydd 

Cyfleoedd Chwarae (Cymru) 2012 

Gwnaed                                6 Hydref 2012      

Gosodwyd gerbron Cynulliad Cenedlaethol 

Cymru                    9 Hydref 2012 

Yn dod i rym                 2 Tachwedd 2012 

 

Mae Gweinidogion Cymru, drwy arfer y pwerau a 

roddwyd iddynt gan adran 11(1) o Fesur Plant a 

Theuluoedd (Cymru) 2010(1) yn gwneud y Rheoliadau 

a ganlyn. 

 

Enwi, cychwyn a chymhwyso  

1.—(1) Enw'r Rheoliadau hyn yw Rheoliadau Asesu 

Digonolrwydd Cyfleoedd Chwarae (Cymru) 2012 a 

deuant i rym ar 2 Tachwedd 2012. 

(2) Mae'r Rheoliadau hyn yn gymwys o ran Cymru. 

Dehongli 

2.—(1) Yn y Rheoliadau hyn— 

ystyr “ardal awdurdod lleol” (“local authority 

area”) yw’r ardal ddaearyddol honno y mae 

awdurdod lleol yn gyfrifol amdani; 

ystyr “asesiad” (“assessment”) yw'r asesiad sy'n 

cael ei wneud gan awdurdod lleol o dan adran 

11(1) o'r Mesur; 

mae “chwarae” (“play”) wedi ei ddiffinio yn adran 

11(6) o'r Mesur; 

mae “digonol” (“sufficient”) wedi ei ddiffinio yn 

adran 11(6) o'r Mesur; 

                                                                               
(1) 2010 mccc 1. 
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ystyr “digwyddiad chwarae” (“play event”) yw 
unrhyw ddigwyddiad a gynhelir yn gyhoeddus at 

ddiben hyrwyddo chwarae; 

ystyr “man agored” (“open space”) yw unrhyw dir 

sydd wedi ei osod allan fel gardd gyhoeddus, neu 

sy’n cael ei ddefnyddio at ddibenion adloniant 

cyhoeddus; 

ystyr “y Mesur” (“the Measure”) yw Mesur Plant a 

Theuluoedd (Cymru) 2010. 

(2) Yn y Rheoliadau hyn, dyma'r ystodau 

oedran— 

(a) 3 oed ac yn is; 

(b)  4 – 7 oed; 

(c)  8 – 12 oed; 

(d)  13 – 15 oed; 

(e)  16 – 17 oed. 

Materion i'w cynnwys yn yr asesiad 

3. Rhaid i awdurdod lleol roi ystyriaeth i'r materion 

canlynol wrth asesu digonolrwydd cyfleoedd chwarae 

o fewn ei ardal awdurdod lleol— 

(a) o ran pob ystod oedran, nifer y plant sydd o 

fewn ei ardal; 

(b) anghenion plant o wahanol ddiwylliannau a 
chefndiroedd o fewn ei ardal; 

(c) y mannau lle y gall plant chwarae ynddynt, 

gan gynnwys— 

(i) mannau agored, a 

(ii) unrhyw fan arall; 

(d) darpariaeth chwarae dan oruchwyliaeth, gan 
gynnwys— 

(i) canolfannau hamdden, 

(ii) meysydd chwarae antur, 

(iii) cynlluniau chwarae yn ystod gwyliau, 

(iv) clybiau a grwpiau ieuenctid, 

(v) darpariaeth symudol, a  

(vi) unrhyw ddarpariaeth arall ar gyfer 

chwarae dan oruchwyliaeth; 

(e) p'un a oes tâl yn cael ei godi am ddarpariaeth 

chwarae ai peidio, a phan fo tâl yn cael ei 

godi, swm y tâl hwnnw; 

(f) y mesurau a ddefnyddir i hyrwyddo mynediad 

at chwarae, gan gynnwys— 

(i) cynlluniau gostegu traffig a chynlluniau 
strydoedd saff, 

(ii) llwybrau i gerddwyr, 

(iii) llwybrau beicio, 

(iv) trafnidiaeth gyhoeddus, 

(v) parcio, 
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(vi) oriau agor y ddarpariaeth chwarae, 

(vii) hysbysebu'r ddarpariaeth chwarae, 

(viii) unrhyw ddigwyddiadau chwarae; 

(g) y gweithlu chwarae— 

(i) gweithwyr chwarae, 

(ii) gwirfoddolwyr chwarae, 

(iii) cyfleoedd hyfforddi i'r gweithlu chwarae, 

(iv) lefelau cymwysterau'r gweithlu chwarae; 

(h) lefel yr ymgysylltu â’r gymuned a 

chyfranogiad y gymuned, gan gynnwys— 

(i) grwpiau ieuenctid, 

(ii) cynghorau ysgol, 

(iii) cyrff llywodraethu ysgolion, 

(iv) grwpiau cymunedol; 

(i) i ba raddau y mae polisïau eraill awdurdod 

lleol yn dwyn i ystyriaeth yr angen i ehangu 

cyfleoedd chwarae i blant.  

Ymgynghori 

4. Wrth lunio'r asesiad, rhaid i awdurdod lleol 

ymgynghori â'r canlynol— 

(a) y plant; 

(b) y rhieni; 

(c) yr unigolion a’r sefydliadau â buddiant mewn 

chwarae,  

sy’n briodol ym marn yr awdurdod lleol.  

Cynllun Gweithredu 

5.—(1) Rhaid i bob asesiad a lunnir gan awdurdod 

lleol gynnwys cynllun gweithredu. 

(2)  Pan fo asesiad yn nodi— 

(a) bod y cyfleoedd chwarae i blant yn annigonol 

yn yr ardal awdurdod lleol, rhaid i'r cynllun 

gweithredu nodi pa gamau y mae angen eu 

cymryd i wella'r cyfleoedd i blant chwarae o 

fewn yr ardal awdurdod lleol honno, neu  

(b) bod y cyfleoedd chwarae i blant yn ddigonol 
yn yr ardal awdurdod lleol, rhaid i'r cynllun 

gweithredu nodi pa gamau y mae angen eu 

cymryd i gynnal y cyfleoedd i blant chwarae o 

fewn yr ardal awdurdod lleol honno. 

Amseru’r Asesiad 

6.—(1) Rhaid i awdurdod lleol gwblhau ei asesiad 

cyntaf cyn pen 4 mis ar ôl i'r Rheoliadau hyn ddod i 

rym. 

(2) Yn dilyn asesiad cyntaf rhaid i awdurdod lleol 
gwblhau asesiad bob 3 blynedd. 
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(3) Mae'r 3 blynedd y cyfeiriwyd atynt ym 

mharagraff (2) yn cychwyn o'r dyddiad y mae'n rhaid 

i’r asesiad cyntaf gael ei gwblhau arno. 

(4) Rhaid i awdurdod lleol anfon copi o’r asesiad at 
Weinidogion Cymru. 

Cyhoeddi  

7. Rhaid i awdurdod lleol gyhoeddi ar ei wefan 

grynodeb o ganlyniadau'r asesiad. 

8. Rhaid i awdurdod lleol adneuo crynodeb o 

ganlyniadau'r asesiad yn y llyfrgelloedd cyhoeddus, 

canolfannau hamdden, ysgolion a'r mannau eraill 

hynny sy’n briodol ym marn yr awdurdod lleol. 

 

 

 

 

Gwenda Thomas 

Y Dirprwy Weinidog Plant a Gwasanaethau 

Cymdeithasol, o dan awdurdod y Gweinidog Iechyd a 

Gwasanaethau Cymdeithasol, un o Weinidogion 

Cymru 

6 Hydref 2012 
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Explanatory Memorandum to the Play Sufficiency 
Assessment (Wales) Regulations 2012 

This Explanatory Memorandum has been prepared by the Department for Health, 
Social Services and Children and is laid before the National Assembly for Wales in 
conjunction with the above subordinate legislation and in accordance with 
Standing Order 27.1. 

Minister’s Declaration 

In my view, this Explanatory Memorandum gives a fair and reasonable view of the 
expected impact of the Play Sufficiency Assessment (Wales) Regulations 2012. I am 
satisfied that the benefits outweigh any costs. 

Gwenda Thomas 
Deputy Minister for Children and Social Services 
06 October 2012 
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1. Description

1.1. These Regulations place a duty on Local Authorities to assess for sufficient 
play opportunities in their area. 

1.2. These Regulations have been developed under Section 11 of the 
Children and Families (Wales) Measure with exception of subsection (3) and (4). 

2. Matters of special interest to the Constitutional and Legislative Affairs 
Committee 

2.1. There are no matters of special interest to the Constitutional and Legislative 
Affairs Committee. 

3. Legislative background 

3.1. Section 11 of the Children and Families (Wales) Measure provides that the 
Welsh Ministers may place a duty on Local Authorities in Wales to assess for and 
secure sufficient play opportunities for children in their areas. Section 11 states: 

! 11(1) that a Local Authority must assess the sufficiency of play 
opportunities in its area for children in accordance with regulations. 

! 11 (2) what the regulations may include. 

Not yet in force 

! 11 (3) that a Local Authority must secure sufficient play opportunities in its 
area for children, so far as reasonably practicable, having regard to its 
assessment under subsection (1). 

Not yet in force 

! 11 (4) that the Local Authority must publish information about play 
opportunities in the authority's area for children, and keep the information 
published up to date. 

! 11 (5) that in performing its duties under this section, a Local Authority 
must have regard (among other things) to the needs of children who are 
disabled persons (within the meaning of section 1 of the 
Disability Discrimination Act 1995 [c. 50]) and to the needs of children of 
different ages.

! 11 (6) that “play” includes any recreational activity and “sufficient”, in 
relation to play opportunities, means sufficient having regard to quantity 
and quality.

3.2. Subsections 11 (3) and 11(4) have not yet been commenced. 

3.3. These Regulations follow the negative resolution procedure. 
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4. Purpose & intended effect of the legislation 

4.1. The purpose of the Regulations and the statutory Guidance that will give 
detail to this duty is to firstly set out what the Welsh Government wants to achieve in 
creating a play friendly environment for children in Wales and secondly what 
Local Authorities need to do in complying with this duty. They set out the detail for 
conducting the Play Sufficiency Assessments and the matters that need to be taken 
into account.

4.2. These recognise that the factors that affect play cover a wide range of policy 
areas including planning; traffic; management of open space and community safety 
and therefore need to be considered in so far as they contribute to children’s play 
opportunities. Play also contributes to a wide range of agendas that seek to benefit 
children including health and well-being; and education, particularly the 
Foundation Phase, so it is necessary to consider how play is effectively embedded 
in these policy/service delivery areas. 

4.3. The overall purpose of the regulations is to develop an accurate picture of 
play opportunities for children throughout Wales; a well evidenced assessment of the 
sufficiency of play in each Local Authority; and the development of action plans with 
associated costs which each Local Authority will use to achieve the second part of 
the duty, to secure sufficient play opportunities for children in their areas once it is 
commenced.

4.4. The benefits for children from having access to sufficient play opportunities 
are enhanced health; physical, personal and social skills and creativity. Play can also 
help mitigate the negative effects of poverty on children’s lives.

4.5. Increased play and recreational activities for children also benefit the family 
and wider community. It is intended that the duty will result in environments that are 
safe and attractive for all and communities that value all members and work 
collectively to meet their needs.  

4.6. Wales is the first country in the world to establish such a duty within its 
legislative framework. We will continue to work with all stakeholders to make this 
legislation fit for the purpose of creating a play friendly Wales with all the benefits 
that this will offer to our children. 

5. Consultation 

5.1. The details of the consultation undertaken are included in the 
Regulatory Impact Assessment (RIA) below. 
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6. Regulatory Impact Assessment 

6.1. Option 1 – Do Nothing 

If we were to do nothing, we would not be supporting the Government’s commitment 
to improve opportunities for all children and young people to play in safety and, in 
particular, to support improved access to play for children with disabilities. 

Option 1 – Cost 
There would be no new cost implications from this option.

Option 1 – Benefits  
There would be no benefits from this option. 

6.2. Option 2 – Make the Legislation 

By making the regulations Local Authorities will have clear responsibilities and duties 
to ensure that they undertake a play sufficiency assessment.

Option 2 – Cost
£484,000 has been allocated from the Children, Young People and Families 
budget for the financial year 2012-13 to support Local Authorities in 
conducting the first Play Sufficiency Assessment. These will be completed by 
March 2013. 

Option 2 – Benefits 
The benefits will be two fold: well evidenced play sufficiency assessments and 
action plans with associated costs to enable Local Authorities to increase play 
opportunities for all children in the future. 

7. Guidance 

7.1. Statutory Guidance will be issued alongside the Regulations and will support 
Local Authorities in fulfilling their duties under this section of the Measure. There will 
also be a non-statutory toolkit and pro-forma for completion, which will be developed 
in conjunction with Play Wales. This has been designed to assist Local Authorities in 
completing the initial assessment and action plan. 

8. Consultation 

8.1. A formal 12 week consultation was launched on 2 April 2012 which engaged 
with Local Authority Officers and Members, together with third sector organisations 
and other interested stakeholders. The consultation asked for views on the draft 
Regulations and the draft Statutory Guidance. 

8.2. The 12 week consultation closed on 25 June 2012. There were a total number 
of 81 respondents. Thirty two (44%) of the respondents indicated agreement that the 
regulations and statutory guidance clearly set out the matters to be considered. The 
respondents who wanted greater clarity were primarily concerned about the relation 
between freely chosen play and adult led recreational activities. The Play Sufficiency 
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Duty is underpinned by the Children and Families (Wales) Measure 2010. In Section 
11(6) of the Measure Play is defined for as including “any recreational activity”. The 
summary report responds to this concern in more detail. 

8.3. In response to the comments and suggestions put forward during the 
consultation period the Regulations and the Statutory Guidance have been amended 
accordingly. A summary of the amendments can be viewed in the Summary Report, 
which has been made available on the Welsh Governments web site. 

9. Competition Assessment 

9.1. There are no market implications associated with the making of these 
Regulations. It has no impact on business, charities or the voluntary sector. 

10. Summary 

10.1. The making of these Regulations is necessary to ensure that children have 
the opportunity to play, and support children’s right as set out in article 31 of the 
UNCRC. The commencement of this duty may also help mitigate the negative effects 
of poverty on children’s lives and help to build their resilience. 
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MEMORANDWM CYDSYNIAD DEDDFWRIAETHOL 
 

BIL PENSIYNAU’R GWASANAETH CYHOEDDUS – CYMALAU YN YMWNEUD Â’R 
CYFYNGIADAU SYDD I’W CYMHWYSO I GYNLLUNIAU NEWYDD  

 
 
Cynnig Cydsyniad Deddfwriaethol  
  
1. “Cynnig bod Cynulliad Cenedlaethol Cymru, yn unol â Rheol Sefydlog 29.6, yn 
cytuno y dylai Senedd y DU ystyried darpariaethau’r Bil Pensiynau’r Gwasanaeth 
Cyhoeddus fel y’i cyflwynwyd yn Nhŷ’r Cyffredin ar 13 Medi 2012 sy’n ymwneud â’r 
cyfyngiadau sydd i’w cymhwyso i’r cynlluniau pensiwn newydd ar gyfer cyrff cyhoeddus, 
i’r graddau y maent yn dod o fewn cymhwysedd deddfwriaethol Cynulliad Cenedlaethol 
Cymru.” 
 
 
Cefndir  
 
2. Cyflwynwyd y Cynnig Cydsyniad Deddfwriaethol ym mharagraff 1 uchod gan Jane 
Hutt AC, y Gweinidog Cyllid ac Arweinydd y Tŷ, o dan Reol Sefydlog 29.6 o Reolau 
Sefydlog Cynulliad Cenedlaethol Cymru (y Cynulliad Cenedlaethol). Gosodir y 
Memorandwm Cydsyniad Deddfwriaethol hwn o dan Reol Sefydlog 29.2. Mae Rheol 
Sefydlog 29 yn rhagnodi bod yn rhaid cyflwyno Cynnig Cydsyniad Deddfwriaethol, a 
gosod Memorandwm Cydsyniad Deddfwriaethol, gerbron y Cynulliad Cenedlaethol os yw 
Bil gan Senedd y DU yn gwneud darpariaeth mewn perthynas â Chymru at ddiben sydd o 
fewn cymhwysedd deddfwriaethol y Cynulliad Cenedlaethol.  
 
3. Cyflwynwyd Bil Pensiynau’r Gwasanaeth Cyhoeddus (y Bil)  yn Senedd y DU ar 13 
Medi 2012. Gellir gweld y Bil yn http://services.parliament.uk/bills/2012-
13/publicservicepensions/documents.html 
 
Crynodeb o’r Bil a’i Amcanion Polisi 
 
4. Mae’r Bil yn pennu’r trefniadau newydd ar gyfer creu cynlluniau i dalu pensiynau a 
buddion eraill. Mae’n rhoi pwerau i Weinidogion i greu cynlluniau o’r fath yn unol â 
fframwaith cyffredin o ofynion. Mae’r Bil hefyd yn rhoi pwerau i Drysorlys Ei Mawrhydi i 
bennu manylion technegol rhai gofynion penodol ac yn rhoi pwerau i’r Rheoleiddiwr 
Pensiynau i gynnal system oruchwylio annibynnol ar y modd y gweithredir y cynlluniau 
hyn.  
 
5. Y bwriad yw y bydd y pwerau yn y Bil yn disodli pwerau sy’n bodoli eisoes, gan 
gynnwys y rhai sydd yn y ddeddfwriaeth a ganlyn, ar gyfer creu cynlluniau i dalu 
pensiynau a buddion eraill: 
 

· Deddf Blwydd-daliadau 1972, ar gyfer gweision sifil, pobl a gyflogir gan lywodraeth 
leol, athrawon a phobl sy’n ymwneud â gwasanaethau iechyd;  
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· Deddf Tân ac Achub 2004; 
 

· Deddf y Lluoedd Arfog (Pensiynau ac Iawndal) 2004; 
 

· Deddf Pensiynau’r Heddlu 1976; 
 

· Deddf Pensiynau ac Ymddeoliadau Barnwrol 1993; a 
 

· Gorchymyn Blwydd-daliadau (Gogledd Iwerddon) 1972. 
 

6. Mae’r Bil yn diogelu’r buddion a enillir eisoes gan aelodau cynlluniau pensiwn cyfredol y 
gwasanaeth cyhoeddus, ac mae’n galluogi categorïau penodol o bobl sydd agosaf at 
ymddeol i barhau’n aelodau o’r cynlluniau hynny. 
 
7. Nodau datganedig y Bil yw: 

 

· Sicrhau lefel dda o incwm ymddeol i weithwyr y gwasanaeth cyhoeddus, a hynny â 
graddau cymharol dda o sicrwydd; 

 

· Bod yn fforddiadwy ac yn gynaliadwy – a’r risg o ran cost yn cael ei rheoli a’i 
rhannu’n effeithiol;  

 

· Rhoi cydbwysedd teg o o ran cost a budd i weithwyr y gwasanaeth cyhoeddus a 
threthdalwyr eraill; 

 

· Diogelu’r rhai hynny sydd agosaf at ymddeol; 
 

· Bod â fframwaith cyfreithiol a strwythur llywodraethu eglur – a chael ei ddeall yn 
gyffredinol gan weithwyr;   

 

· Gwrthsefyll prawf amser – na fydd rhagor o ddiwygio am 25 mlynedd o leiaf. 
 

8.  Yn fwy penodol, bydd y Bil: 
 

· Yn caniatáu ar gyfer creu cynlluniau pensiwn Cyfartaledd Gyrfa newydd; 
 

· Yn sicrhau, yn achos cynlluniau newydd, fod yr Oed Pensiwn Arferol wedi’i gysylltu 
ag Oed Pensiwn y Wladwriaeth, a hynny i bawb ac eithrio’r lluoedd arfog, yr 
heddlu a’r gwasanaeth tân;  

 

· Yn darparu ar gyfer rhoi cap ar rwymedigaeth y trethdalwr; 
 

· Yn cynnwys diogelwch trosiannol i bobl sydd lai na deng mlynedd o gyrraedd eu 
Hoed Pensiwn Arferol ar 1 Ebrill 2012;  

 

· Yn cyflwyno rhwystr uchel iawn ar gyfer newidiadau i elfennau penodol o’r 
dyluniadau pensiwn hyn; 
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· Yn sicrhau bod gan bob cynllun pensiwn newydd Fwrdd a rheoleiddiwr, fel bod 
modd i’w haelodau fod yn hyderus eu bod yn cael eu rhedeg yn effeithiol. 

 
 
Y darpariaethau yn y Bil y ceisir cydsyniad ar eu cyfer 
 

9. Mae gan Gynulliad Cenedlaethol Cymru gymhwysedd mewn perthynas â’r cynlluniau 
pensiwn ar gyfer Aelodau’r Cynulliad, Gweinidogion Cymru ac aelodau awdurdodau lleol. 
Mae Cymal 27 o’r Bil yn gwneud dau beth –  
 

(a) mae’n gosod cyfyngiadau ar ddyluniad cynlluniau pensiwn newydd a allai 
gael eu creu o dan y pŵer yng nghymal 28(4) ar gyfer y cyrff a’r swyddi hynny y 
mae eu cynlluniau pensiwn wedi’u cau gan gymal 28(2) ac na all eu haelodau 
ymuno ag un o’r cynlluniau a sefydlwyd o dan gymal 1; a  

 
(b) mae hefyd yn llywodraethu dyluniad cynlluniau pensiwn a lunnir yn y 
dyfodol neu a sefydlir o dan ddeddfwriaeth yn y dyfodol ar gyfer cyrff cyhoeddus 
(oni bai fod deddfwriaeth y dyfodol yn gwneud darpariaeth benodol a gwahanol).  
 

10. Y ddarpariaeth olaf uchod sy’n effeithio ar feysydd sydd o fewn cymhwysedd 
deddfwriaethol y Cynulliad, am y rheswm hwn. Pe dymunai’r Cynulliad greu cynlluniau 
pensiwn newydd ar gyfer Aelodau’r Cynulliad neu gynghorwyr llywodraeth leol, ar ôl i’r Bil 
gael ei ddeddfu ac i’r cymal hwn ddod i rym, byddai’r cynlluniau newydd hynny yn cael eu 
dal gan y darpariaethau yng nghymal 27 sy’n ymwneud â chreu pensiynau newydd i gyrff 
cyhoeddus. 
 
11. Mae’r Bil yn ymdrin â Lloegr, Cymru, yr Alban a Gogledd Iwerddon. Gofynnir i 
Gymru, yr Alban a Gogledd Iwerddon roi eu cydsyniad mewn perthynas â darpariaethau 
o fewn y Bil i wneud cynlluniau newydd ar gyfer pensiynau a buddion eraill lle y bo 
cymhwysedd datganoledig.  
 
12. Er bod y Bil yn effeithio ar gymhwysedd y Cynulliad i greu cynlluniau pensiwn 
newydd ar gyfer Aelodau’r Cynulliad neu gynghorwyr llywodraeth leol, nid yw’n effeithio 
ar y defnydd a wneir o Gynllun Pensiwn Aelodau Cynulliad Cenedlaethol Cymru yn awr 
nac yn y dyfodol nac ar y trefniadau cyfredol ar gyfer cynghorwyr lleol Cymru y darperir ar 
eu cyfer gan y Cynlluniau Pensiwn Llywodraeth Leol yr ymdrinnir â hwy eisoes yn y Bil.  

Manteision defnyddio’r Bil hwn 

13. Mae Llywodraeth Cymru o’r farn ei bod yn deg ac yn briodol i’r ddeddfwriaeth ar 
ddiwygio pensiynau fod yn gymwys i holl gyrff cyhoeddus Cymru. Bydd yn sicrhau dull 
cyson o ymdrin â threfniadau pensiynau ar draws Cymru, a hwnnw’n gyson â’r 
newidiadau ehangach ar draws y sector cyhoeddus yn y DU.  
 
14. Ymdrin â’r ddeddfwriaeth hon yn un o Filiau’r DU yw’r cyfrwng cyfreithiol mwyaf 
priodol o sicrhau dull cyson ar gyfer (a) adolygu cynlluniau penodol sy’n bodoli a (b) creu 
cynlluniau pensiwn newydd yn unol â fframwaith gofynion cyffredin.  
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Goblygiadau Ariannol  
 
Nid oes unrhyw oblygiadau ariannol yn gysylltiedig â’r Bil hwn. O dan y Bil, bydd Cymru 
yn cyfrannu at gynlluniau pensiwn newydd a fydd yn sicrhau 10% o arbedion 
rhagamcanol yn y tymor hir; gan greu arbedion o tua £65bn i’r DU gyfan erbyn 2061/62. 
Yn ogystal, bydd cyfanswm y pecyn diwygio pensiynau ar gyfer y DU gyfan (sy’n 
cynnwys newid o’r mynegai RPI i’r mynegai CPI a mwy o gyfraniadau gan gyflogeion) yn 
sicrhau mwy na 430bn o arbedion, yn nhermau’r GDP cyfredol, dros y 50 mlynedd nesaf. 
 

 

Jane Hutt AC 
Y Gweinidog Cyllid ac Arweinydd y Tŷ 
Medi 2012 
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Paratowyd y ddogfen hon gan gyfreithwyr Cynulliad Cenedlaethol Cymru er mwyn rhoi gwybodaeth a 
chyngor i Aelodau’r Cynulliad a'u cynorthwywyr ynghylch materion dan ystyriaeth gan y Cynulliad a'i 
bwyllgorau ac nid at unrhyw ddiben arall. Gwnaed pob ymdrech i sicrhau bod y wybodaeth a'r cyngor a 
gynhwysir ynddi yn gywir, ond ni dderbynnir cyfrifoldeb am unrhyw ddibyniaeth a roddir arnynt gan 
drydydd partïon. 
 
This document has been prepared by National Assembly for Wales lawyers in order to provide 
information and advice to Assembly Members and their staff in relation to matters under consideration 
by the Assembly and its committees and for no other purpose. Every effort has been made to ensure 
that the information and advice contained in it are accurate, but no responsibility is accepted for any 
reliance placed on them by third parties 

 
 

Y Pwyllgor Cymunedau, Cydraddoldeb a Llywodraeth Leol 
 

Nodyn Cyngor Cyfreithiol 
 

MEMORANDWM CYDSYNIAD DEDDFWRIAETHOL –  
BIL PENSIYNAU’R GWASANAETH CYHOEDDUS 

 
Cefndir 
 
1. Ar 2 Hydref 2012, rhoddodd y Gweinidog Cyllid ac Arweinydd y Tŷ 
hysbysiad ynghylch cynnig fel a ganlyn – 
“Cynnig bod Cynulliad Cenedlaethol Cymru, yn unol â Rheol Sefydlog 29.6, 
yn cytuno y dylai Senedd y DU ystyried darpariaethau’r Bil Pensiynau’r 
Gwasanaeth Cyhoeddus fel y’i cyflwynwyd yn Nhy’r Cyffredin ar 13 Medi 
2012, sy’n ymwneud â’r cyfyngiadau sydd i’w cymhwyso i’r cynlluniau 
pensiwn newydd ar gyfer cyrff cyhoeddus, i’r graddau y maent yn dod o fewn 
cymhwysedd deddfwriaethol Cynulliad Cenedlaethol Cymru.” 
 
2. Trafododd y Pwyllgor Busnes y Memorandwm ar 9 Hydref 2012 ac, yn 
unol â Rheol Sefydlog 29.4, cytunodd y Pwyllgor i'w gyfeirio i'r Pwyllgor 
Materion Cyfansoddiadol a Deddfwriaethol er mwyn iddo graffu arno.  
Cytunodd y Pwyllgor Busnes y dylai’r Pwyllgor Materion Cyfansoddiadol a 
Deddfwriaethol gyflwyno adroddiad ar y Memorandwm i’r Cynulliad erbyn 15 
Tachwedd 2012, er mwyn i’r Cynnig Cydsyniad Deddfwriaethol gael ei drafod 
yn y Cyfarfod Llawn ar 20 Tachwedd 2012. Diben y nodyn hwn yw hwyluso’r 
drafodaeth honno. 
 
Y Bil 
 
3. Cyflwynwyd Bil Pensiynau'r Gwasanaeth Cyhoeddus yn Nhŷ'r Cyffredin 
ar 13 Medi 2012 gan Ganghellor y Trysorlys.  Bwriedir cynnal dadl Ail 
Ddarlleniad y Bil ar 22 Hydref.  Ceir gwybodaeth gefndirol fanwl am y Bil ym 
mharagraffau 3 i 11 y Nodiadau Esboniadol i'r Bil: 
http://www.publications.parliament.uk/pa/bills/cbill/2012-
2013/0070/en/2013070en.htm 
 
4. Bydd y Bil yn newid y gyfraith ym mhob rhan o'r Deyrnas Unedig, a 
bydd gofyn cael cydsyniad deddfwriaethol gan bob un o'r deddfwrfeydd 
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datganoledig.  Caiff hyn ei esbonio yn y Nodiadau Esboniadol a gafodd eu 
cyflwyno gyda'r Bil yn Nhŷ'r Cyffredin. Mae'n nodi: 
 

TERRITORIAL EXTENT 

 

12. This Bill extends to England and Wales, Scotland and Northern 
Ireland. 
 
13. The Northern Ireland Assembly’s consent will be sought in relation 
to the provisions of this Bill to make schemes for pensions and other 
benefits that are within the competence of that Assembly. 
 
14. This Bill contains provisions that trigger the Sewel Convention in 
Scotland. The provisions relate to the pensions of certain members of 
the Scottish judiciary and a power to require the closure and reform of 
pension schemes in public bodies for which the Scottish Parliament has 
competence. The Sewel Convention provides that Westminster will not 
normally legislate with regard to devolved matters in Scotland without 
the consent of the Scottish Parliament. We have sought “in principle” 
agreement from Scottish Ministers to seek a Legislative Consent Motion 
for these provisions. If there are amendments relating to such matters 
which trigger the Convention, the consent of the Scottish Parliament will 
also be sought for them. 
 
15. The consent of the National Assembly for Wales will be sought in 
relation to provisions in this Bill which apply to new pension schemes for 
public bodies and” statutory office holders; the National Assembly for 
Wales has competence in relation to pension schemes for Assembly 
Members, Welsh Ministers and members of local authorities.” 
 

Paratowyd y Nodiadau Esboniadol hyn gan y Trysorlys i gynorthwyo â'r 
gwaith o drafod y Bil. 
 
5. Diben y Bil yn gyffredinol yw pennu'r trefniadau newydd ar gyfer creu 
cynlluniau i dalu pensiynau a buddion eraill. Mae'n rhoi pŵer i Weinidogion 
greu cynlluniau o'r fath yn unol â fframwaith cyffredin o ofynion.  Mae'r Bil 
hefyd yn rhoi pwerau i'r Trysorlys bennu manylion technegol rhai gofynion 
penodol ac yn rhoi pwerau i’r Rheoleiddiwr Pensiynau gynnal system 
oruchwylio annibynnol ar y modd y gweithredir y cynlluniau hyn. 
 
6. Aiff y Nodiadau Esboniadol ymlaen i esbonio:  
 

“Y bwriad yw y bydd y pwerau yn y Bil yn disodli pwerau sy’n bodoli 
eisoes, gan gynnwys y rhai sydd yn y ddeddfwriaeth a ganlyn, ar gyfer 
creu cynlluniau i dalu pensiynau a buddion eraill: 
• Deddf Blwydd-daliadau 1972, ar gyfer gweision sifil, pobl a gyflogir 
gan lywodraeth leol, athrawon a phobl sy’n ymwneud â gwasanaethau 
iechyd; 
• Deddf y Gwasanaethau Tân ac Achub 2004; 
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• Deddf y Lluoedd Arfog (Pensiynau ac Iawndal) 2004; 
• Deddf Pensiynau’r Heddlu 1976; 
• Deddf Pensiynau ac Ymddeoliadau Barnwrol 1993; a 
• Gorchymyn Blwydd-daliadau (Gogledd Iwerddon) 1972. 
 
Mae’r Bil yn diogelu’r buddion a enillir eisoes gan aelodau cynlluniau 
pensiwn cyfredol y gwasanaeth cyhoeddus, ac mae’n galluogi 
categorïau penodol o bobl sydd agosaf at ymddeol i barhau’n aelodau 
o’r cynlluniau hynny.” 

 
Cymhwysedd Deddfwriaethol 
 
7. Mae'r darpariaethau y mae'r Memorandwm Cydsyniad Deddfwriaethol 
yn cyfeirio atynt yn dod o fewn cymhwysedd deddfwriaethol y Cynulliad 
Cenedlaethol o dan Bwnc 4 (Datblygu economaidd) a Phwnc 13 (Cynulliad 
Cenedlaethol Cymru) o Atodlen 7 i Ddeddf Llywodraeth Cymru 2006.   
 
8. Cafodd y geiriad o dan bennawd 4 (Datblygu economaidd) ei ddiwygio 
gan Orchymyn Cynulliad Cenedlaethol Cymru (Cymhwysedd Deddfwriaethol) 
(Diwygio Atodlen 7 i Ddeddf Llywodraeth Cymru 2006) 2007 (OS 2007/2143) 
i gynnwys eithriad penodol mewn perthynas â chynlluniau pensiwn personol 
a galwedigaethol.  Cafodd hyn, yn ei dro, ei ddiwygio gan Orchymyn 
Cynulliad Cenedlaethol Cymru (Cymhwysedd Deddfwriaethol) (Diwygio 
Atodlen 7 i Ddeddf Llywodraeth Cymru 2006) 2010.  O ganlyniad, mae'r 
eithriad i gymhwysedd deddfwriaethol y Cynulliad mewn perthynas â 
phensiynau yn cynnwys 'eithriad i eithriad' ar gyfer materion y cyfeiriwyd 
atynt yn y Memorandwm Cydsyniad Deddfwriaethol ac mae'n darllen fel a 
ganlyn: 
 

“Occupational and personal pension schemes (including schemes which 
make provision for compensation for loss of office or employment, 
compensation for loss or diminution of emoluments, or benefits in 
respect of death or incapacity resulting from injury or disease), apart 
from schemes for or in respect of Assembly members, the First Minister, 
Welsh Ministers appointed under section 48, the Counsel General or 
Deputy Welsh Ministers and schemes for or in respect of members of 
local authorities.” 

 
9. Mae pennawd 13 (Cynulliad Cenedlaethol Cymru) yn cynnwys y 
cyfeiriad a ganlyn mewn perthynas â phensiynau:  Salaries, allowances, 
pensions and gratuities for and in respect of Assembly members, the First 
Minister, Welsh Ministers appointed under section 48, the Counsel General 
and Deputy Welsh Ministers.  Pan gafodd yr eithriad ar gyfer pensiynau ei 
gynnwys yng ngorchymyn 2007, roedd yn angenrheidiol cynnwys eithriad i'r 
eithriad fel nad oedd yn gwrth-ddweud y cymhwysedd a roddwyd o dan 
bennawd 13.  Cafodd yr eithriad i eithriad pellach ar gyfer aelodau o 
awdurdodau lleol ei wneud gan orchymyn 2010. 
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Y Memorandwm Cydsynio 
 
10. Mae'r Memorandwm Cydsyniad Deddfwriaethol yn nodi mai cymal 27 
yw'r cymal sy'n ymwneud â chymhwysedd deddfwriaethol y Cynulliad.  Mae 
cymal 27 yn nodi'r gofynion yn y Bil a fydd yn berthnasol i gynlluniau 
pensiwn cyrff cyhoeddus newydd, a fyddai'n cynnwys y cynlluniau ar gyfer 
Aelodau'r Cynulliad, y Prif Weinidog, Gweinidogion Cymru, y Cwnsler 
Cyffredinol a Dirprwy Weinidogion Cymru ac ar gyfer aelodau o awdurdodau 
lleol, neu mewn perthynas â hwy.   
 
11. Mae mater arall mewn perthynas â chymhwysedd.  Mae cymal 16 yn ei 
gwneud yn ofynnol nad oes unrhyw fuddion i gael eu darparu o dan gynllun 
sy'n bodoli eisioes a restrir yn Atodlen 5.  Mae hyn yn cynnwys: “A scheme 
constituted by paragraph 6(3) of Schedule 11 to the Welsh Language (Wales) 
Measure 2011 (nawm 1)”.  Mae paragraff 6(3) yn darllen fel a ganlyn: 
 

“(3) The Welsh Ministers may pay—. 
(a) pensions to, or in respect of, persons who have been members of 
the Tribunal, and 
(b) amounts for or towards provision of pensions to, or in respect 
of, persons who have been members of the Tribunal.” 

 
12. Mae cymhwysedd deddfwriaethol y Cynulliad mewn perthynas â'r 
Gymraeg yn llawer ehangach o dan Atodlen 7 i Ddeddf Llywodraeth Cymru 
2006 nag yr oedd o dan Atodlen 5.  Os oedd y ddarpariaeth hon o fewn 
cymhwysedd deddfwriaethol y Cynulliad yn 2011, mae'n parhau i fod yn awr.  
Nid yw'n glir, felly, pam nad yw Llywodraeth Cymru wedi cyfeirio at hyn yn y 
Memorandwm Cydsyniad Deddfwriaethol. 
 
13. Mae cyfeiriadau penodol eraill at Gymru yn y Bil.  Mae cymal 1 yn 
eithrio rheoliadau cynlluniau a wnaed gan Weinidogion Cymru ar gyfer 
gweithwyr tân ac achub o'r rhai y mae'n ofynnol iddynt gael cysyniad y 
Trysorlys.  Mae gan Weinidogion Cymru y pŵer i wneud cynlluniau mewn 
perthynas â'r gwasanaethau tân ac achub, ond nid oes gan y Cynulliad 
Cenedlaethol unrhyw bŵer i wneud deddfwriaeth sylfaenol ar y pwnc gan fod 
cynlluniau pensiwn personol a galwedigaethol wedi cael eu heithrio o 
gymhwysedd deddfwriaethol y Cynulliad.  Mae cymal 20(5) yn cynnwys 
gofyniad i ymgynghori â'r Cynulliad Cenedlaethol os cynigir newidiadau 
penodol i gynlluniau o'r fath. 
 
14. Ni fydd y Bil hwn yn gwneud unrhyw newidiadau i gymhwysedd 
deddfwriaethol y Cynulliad Cenedlaethol.  Gan hynny, bydd y cymhwysedd i 
wneud darpariaethau mewn Deddfau Cynulliad, nad ydynt yn cyd-fynd â 
gofynion y Bil presennol, yn parhau gyda'r Cynulliad. 
 
 
Casgliad 
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15. Bydd y Bil yn gwneud newidiadau sylweddol i ddeddfwriaeth ar 
gyfer cynlluniau pensiwn y sector cyhoeddus.  Mae'n cynnwys 
darpariaethau penodol sy'n ymwneud ag oed pensiwn ar gyfer Aelodau 
Seneddol ac Aelodau o Senedd Ewrop yn ogystal â nifer o weithwyr yn y 
sector cyhoeddus.  Y mater i Aelodau'r Cynulliad ei ystyried yw a ydynt 
yn fodlon cael eu cynnwys (ynghyd â'r Cwnsler Cyffredinol ac aelodau o 
awdurdodau lleol Cymru) yn y ddeddfwriaeth, tra bônt yn cadw'r 
cymhwysedd i ddeddfu'n wahanol yn y dyfodol yn yr achosion prin 
hynny, os ydynt yn dewis gwneud hynny. 
 
 
Y Gwasanaethau Cyfreithiol 
 
Hydref 2012 
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Bae Caerdydd 
Caerdydd 
CF99 1NA 

Cardiff Bay 
Cardiff 

CF99 1NA 

Ffôn / Tel: 029 2089 8154       
E-bost / Email: olga.lewis@wales.gov.uk 

 
Croesewir gohebiaeth yn y Gymraeg a’r Saesneg/We welcome correspondence in both English and Welsh    

 

 

 

Y Pwyllgor Materion Cyfansoddiadol a Deddfwriaethol 
Constitutional and Legislative Affairs Committee 

  

 

 

Dear Lesley 

 
CLA169 - The National Health Service (Dental Charges) (Wales) 
(Amendment) Regulations 2012 
 
The Constitutional and Legislative Affairs Committee considered the above 
Statutory Instrument at its meeting on 24 September 2012.  
 
The Committee was content that there was no need for the Assembly to pay 
special attention to the Regulations on any of the grounds set out in Standing 
Order 21.2.   
 
The Regulations increase patient charges for certain dental services.  
Although the increases are relatively small, and are the first since 2006, the 
Committee would have expected the reasons for the increases and the basis 
for deciding their scale to have been fully and accurately explained in the 
Explanatory Memorandum.  It is important that Explanatory Memorandums 
for all Statutory Instrument are as complete and accurate as possible, but this 
is particularly important when instruments impact directly on the public as in 
this case. 
 
However, the basis for the calculation of these increases was not completely 
clear.  In particular, there was a lack of clarity about the extent to which 
increases were decided by a formula or by Ministerial discretion.  From this 
perspective, we believe there are good grounds to question whether the 
statement in the first part of section 6 that “the Regulations simply increase a 
statutory fee by a predetermined formula” is wholly accurate.  We understand 
that there is currently no such formula.  
 

Lesley Griffiths AM 
Minister for Health and Social Services   
Welsh Government 
5th Floor, Tŷ Hywel 
Cardiff Bay 
CF99 1NA 
 

26 September  2012 
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The Committee considered whether to issue a “merits” report under Standing 
Order 21.3 in relation to the accuracy of the Explanatory Memorandum.  The 
Committee does not believe that there was any intention to mislead in this 
case and agreed instead that I should write to you setting out our concerns 
and inviting you to respond to them. 
 
I look forward to your response. 
 
Yours sincerely 

 

David Melding AM 
Chair 
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Bae Caerdydd 
Caerdydd 
CF99 1NA 

Cardiff Bay 
Cardiff 

CF99 1NA 

Ffôn / Tel: 029 2089 8154       
E-bost / Email: olga.lewis@wales.gov.uk 

 
Croesewir gohebiaeth yn y Gymraeg a’r Saesneg/We welcome correspondence in both English and Welsh    

 

 

 

Y Pwyllgor Materion Cyfansoddiadol a Deddfwriaethol 
Constitutional and Legislative Affairs Committee 

  

 

 

 

 

 

 

 

  

 

  

 

Annwyl Weinidog  

 
CLA171 - Rheoliadau Gwastraff (Cymru a Lloegr) Diwygio 2012 
 
Bu’r Pwyllgor Materion Cyfansoddiadol a Deddfwriaethol yn trafod y 
Rheoliadau uchod yn ei gyfarfod ar 24 Medi 2012 a chytunwyd y dylwn 
ddwyn i’ch sylw adroddiad y Pwyllgor ar rinweddau’r Rheoliadau, a 
gyhoeddwyd o dan Reol Sefydlog 21.3.  
 
Cytunodd y Pwyllgor y byddai’n gwahodd y Cynulliad i roi sylw arbennig i’r 
Rheoliadau hyn ar y sail “ei fod o bwysigrwydd gwleidyddol neu gyfreithiol 
neu ei fod yn codi materion polisi cyhoeddus sy’n debyg o fod o ddiddordeb 
i’r Cynulliad” (Rheol Sefydlog 21.3(ii)). 
 
Gosodwyd adroddiad y Pwyllgor ar y Rheoliadau yn y Swyddfa Gyflwyno ar 27 
Medi, ac mae wedi’i atodi er gwybodaeth. Byddwn yn ddiolchgar pe gallech 
ystyried yr adroddiad a rhoi gwybod i’r Pwyllgor beth yw eich ymateb. 
 
Rwy’n anfon copi o’r adroddiad hwn at y Prif Weinidog er gwybodaeth, ac 
rwyf hefyd wedi gwneud trefniadau i ddwyn yr adroddiad a’r llythyr hwn i 
sylw Aelodau’r Cynulliad. 
 
Yn gywir 
 

 

John Griffiths AC 
Gweinidog yr Amgylchedd a Datblygu Cynaliadwy 
Llywodraeth Cymru 
5ed Llawr  
Tŷ Hywel 
Bae Caerdydd 
 
27 Medi 2012 
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David Melding AC 
Cadeirydd 
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CLA(4)-19-12 
 
CLA171 
 
Adroddiad y Pwyllgor Materion Cyfansoddiadol a Deddfwriaethol  
 
Teitl: Rheoliadau Gwastraff (Cymru a Lloegr) Diwygio 2012 
 
Gweithdrefn: Negyddol 
 
Mae'r rheoliadau cyfansawdd hyn yn diwygio Rheoliadau Gwastraff 
(Cymru a Lloegr) er mwyn disodli rheoliadau 13 a 14(2), a hynny er 
mwyn sicrhau bod darpariaethau Cyfarwyddyd 2008/98/EC (y 
gyfarwyddeb fframwaith gwastraff ddiwygiedig), sy'n ymwneud â 
chasglu gwastraff ar wahân, yn cael eu trosi'n gywir.     
 
Materion technegol: craffu 
 
Nodwyd y pwyntiau a ganlyn i gyflwyno adroddiad arnynt o dan Reol 
Sefydlog 21.2 (ix) mewn perthynas â'r offeryn hwn: nad yw wedi'i 
wneud yn Gymraeg ac yn Saesneg.  
 
Rhinweddau: craffu  
 
Nodwyd y pwyntiau a ganlyn i gyflwyno adroddiad arnynt o dan Reol 
Sefydlog 21.3 (ii) mewn perthynas â'r offeryn hwn: mae'n codi 
materion polisi cyhoeddus sy'n debygol o fod o ddiddordeb i'r 
Cynulliad. 
 
1. Troswyd darpariaethau'r Gyfarwyddeb Fframwaith Gwastraff 
ddiwygiedig sy'n ymwneud â chasglu gwastraff papur, metal, plastig a 
gwydr ar wahân gan Reoliadau Gwastraff (Cymru a Lloegr) 2011.  
 
Roedd Rheoliad 13 (2) o'r Rheoliadau hynny'n darparu bod casgliadau 
cymysg (sef casglu'r eitemau dan sylw gyda'i gilydd ond eu casglu ar 
wahân i eitemau gwastraff o ffynonellau gwastraff y bwriedir eu 
hailgylchu) yn un math o gasglu ar wahân.  
 
Cafodd achos adolygiad barnwrol ei ddwyn er mwyn herio'r trosiad 
hwn, yn benodol mewn perthynas â'r ddarpariaeth sy'n ymwneud â 
gwastraff cymysg. Derbyniodd Gweinidogion Cymru ac Adran yr 
Amgylchedd, Bwyd a Materion Gwledig nad oedd rheoliad 13 
gwreiddiol yn gweithredu gofynion y gyfarwyddeb fframwaith 
gwastraff ddiwygiedig mewn perthynas â chasglu ar wahân mewn 
modd priodol, a bod angen diwygio Rheoliadau 2011 yn sgîl hynny.   
 
Ym mis Rhagfyr 2011, gohiriwyd yr achos tan 13 Mehefin 2012, er 
mwyn rhoi cyfle i Weinidogion Cymru ac Adran yr Amgylchedd, Bwyd a 
Materion Gwledig ymgynghori ar gynigion i ddiwygio Rheoliadau 2011. 
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Mae'r Memorandwm esboniadol yn datgan bod yr offeryn hwn wedi'i 
osod cyn y toriad, yn unol â chytundeb a wnaed gyda'r hawlwyr a'r 
partïon eraill sydd â diddordeb i ymestyn cyfnod gohirio'r adolygiad 
barnwrol o 13 Mehefin i 25 Mehefin, a hynny er mwyn rhoi cyfle i 
Weinidogion Cymru ac Adran yr Amgylchedd, Bwyd a Materion Gwledig 
i osod rheoliadau diwygio cyn y dyddiad hwnnw.    
 
Nid yw'r Memorandwm Esboniadol yn rhoi unrhyw wybodaeth bellach 
yn nodi a yw'r hawlwyr a'r partïon eraill sydd â diddordeb yn yr achos 
hwn o ymgyfreitha wedi'u bodloni bod y Rheoliadau diwygiedig yn 
trosi'r gyfarwyddeb fframwaith gwastraff ddiwygiedig yn gywir.    
 
2. Mae Rheoliad 2 (5) yn darparu ar gyfer mewnosod rheoliad 49 
newydd yn Rheoliadau 2011. Byddai'r rheoliad hwn yn ei gwneud yn 
ofynnol i'r Ysgrifennydd Gwladol adolygu gweithrediad ac effaith y 
Rheoliadau hynny mewn perthynas â Lloegr o fewn 5 mlynedd ar ôl 1 
Hydref 2012, ac o fewn pob cyfnod o 5 mlynedd ar ôl hynny. Nid yw'r 
Memorandwm Esboniadol yn nodi pam nad ystyriwyd hi'n briodol i 
Weinidogion Cymru gynnal adolygiad.   
 
David Melding AC 
Cadeirydd y Pwyllgor Materion Cyfansoddiadol a Deddfwriaethol 
 
24 Medi 2012 
 
Mae’r Llywodraeth wedi ymateb fel a ganlyn: 
 
Rheoliadau Gwastraff (Cymru a Lloegr) (Diwygio) 2012 
 
1. O dan Reol Sefydlog 21.2 (ix) – Nad yw'r rheoliadau wedi’u gwneud 
yn Gymraeg ac yn Saesneg.  
Mae'r Rheoliadau cyfansawdd hyn yn gymwys i Gymru a Lloegr ac yn 
ddarostyngedig i gymeradwyaeth gan Gynulliad Cenedlaethol Cymru a 
Senedd y DU. Ystyrir felly nad yw'n rhesymol ymarferol i'r Offeryn hwn 
gael ei wneud yn ddwyieithog.  
 
2. O dan Reol Sefydlog 21.3 (ii) – Ei fod yn codi materion polisi 
cyhoeddus sy'n debygol o fod o ddiddordeb i'r Cynulliad. Nid yw'r 
Memorandwm Esboniadol yn rhoi unrhyw wybodaeth bellach yn nodi a 
yw'r hawlwyr a'r partïon eraill sydd â diddordeb yn yr achos hwn o 
ymgyfreitha wedi’u bodloni bod y Rheoliadau diwygiedig yn trosi'r 
gyfarwyddeb fframwaith gwastraff ddiwygiedig yn gywir.  
Rhoddwyd drafft o'r Rheoliadau i'r Hawlwyr a'r Partïon a chanddynt 
Fuddiant ar 4 Gorffennaf 2012. Nododd yr Hawlwyr mewn llythyr ar 13 
Gorffennaf 2012 nad oeddent yn fodlon ar y Rheoliadau diwygio, ond 
heb roi rhesymau o sylwedd i ategu eu barn. Rhoddwyd rhesymau o 
sylwedd mewn llythyr ar 16 Awst, ar ôl i'r Rheoliadau gael eu gosod. 
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Felly, ar y gorau, dim ond nodi'r ffaith nad oedd yr Hawlwyr yn fodlon 
y byddai wedi bod yn bosibl ei wneud yn y Memorandwm Esboniadol.  
Sut bynnag, ni fyddai wedi bod yn briodol gwneud deddfwriaeth yn 
ddarostyngedig i gymeradwyaeth gan yr Hawlwyr neu'r Partïon a 
chanddynt Fuddiant. Diben y ddeddfwriaeth oedd cywiro diffyg a 
gydnabuwyd gennym yn rheoliad 13 yn y Rheoliadau gwreiddiol, nad 
oedd yn gweithredu gofynion y Gyfarwyddeb Fframwaith Dŵr 
ddiwygiedig yn briodol mewn perthynas â chasglu ar wahân. Roedd y 
ffaith nad oedd yr Hawlwyr yn fodlon ar y diwygiadau yn berthnasol i'r 
adolygiad barnwrol a oedd yn mynd rhagddo, ond nid i'r broses o 
wneud y ddeddfwriaeth hon.  
 
3. O dan Reol Sefydlog 21.3 (ii) – Ei fod yn codi materion polisi 
cyhoeddus sy'n debygol o fod o ddiddordeb i'r Cynulliad. Nid yw'r 
Memorandwm Esboniadol yn nodi pam nad ystyriwyd hi’n briodol i 
Weinidogion Cymru gynnal adolygiad. 
 
Polisi cyfredol Llywodraeth y DU yw cynnwys cymal ym mhob rheoliad 
sy'n ei gwneud yn ofynnol i adolygiad gael ei gynnal o fewn cyfnod 
amser penodedig. Nid oes gan Lywodraeth Cymru bolisi tebyg yng 
Nghymru. Gall Gweinidogion Cymru adolygu'r rheoliadau unrhyw bryd. 
O ganlyniad, dim ond i Loegr yr oedd yn berthnasol cynnwys y 
ddarpariaeth adolygu yn yr offeryn. 
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1. Introduction 

Under Standing Order 21, a “responsible committee” in the Assembly (currently the 

Constitutional and Legislative Affairs Committee) is empowered to consider draft EU 

legislation that relates to matters within the legislative competence of the Assembly or to 

the functions of the Welsh Ministers and of the Counsel General, in order to identify 

whether it complies with the principle of subsidiarity. 

The principle of subsidiarity is enshrined in Article 5 of the Treaty on European Union: 

1. The limits of Union competences are governed by the principle of conferral. The use of 

Union competences is governed by the principles of subsidiarity and proportionality. 

2. Under the principle of conferral, the Union shall act only within the limits of the 

competences conferred upon it by the Member States in the Treaties to attain the objectives 

set out therein. Competences not conferred upon the Union in the Treaties remain with the 

Member States. 

3. Under the principle of subsidiarity, in areas which do not fall within its exclusive 

competence, the Union shall act only if and in so far as the objectives of the proposed 

action cannot be sufficiently achieved by the Member States, either at central level or at 

regional and local level, but can rather, by reason of the scale or effects of the proposed 

action, be better achieved at Union level. 

The institutions of the Union shall apply the principle of subsidiarity as laid down in the 

Protocol on the application of the principles of subsidiarity and proportionality. National 

Parliaments ensure compliance with the principle of subsidiarity in accordance with the 

procedure set out in that Protocol. 

4. Under the principle of proportionality, the content and form of Union action shall not 

exceed what is necessary to achieve the objectives of the Treaties. 

The institutions of the Union shall apply the principle of proportionality as laid down in the 

Protocol on the application of the principles of subsidiarity and proportionality.1  

In addition, the application of the principle is governed by the Protocol on the Application 

of the Principles of Subsidiarity and Proportionality. The relevant part in relation to the 

work of the Assembly is included in the first paragraph of Article 6: 

Any national Parliament or any chamber of a national Parliament may, within eight weeks 

from the date of transmission of a draft legislative act, in the official languages of the 

Union, send to the Presidents of the European Parliament, the Council and the Commission 

a reasoned opinion stating why it considers that the draft in question does not comply with 

the principle of subsidiarity. It will be for each national Parliament or each chamber of a 

national Parliament to consult, where appropriate, regional parliaments with 

legislative powers. [RS emphasis]2 

 

2. The monitoring process 

                                           
1 Official Journal of the European Union, Consolidated version of the Treaty on European Union, 
C83/204, 30 March 2010 
2 Official Journal of the European Union, Protocol on the Application of the Principles of Subsidiarity and 

Proportionality, C310/207, 16 December 2004 
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In order to ensure that the Constitutional and Legislative Affairs Committee fulfils its 

subsidiarity monitoring function effectively as set out in Standing Orders, Assembly 

officials monitor all draft EU legislative proposals that apply to Wales on a systematic basis 

to check whether they raise any subsidiarity concerns. The way in which Assembly officials 

monitor these proposals is outlined below for information: 

� The Assembly in the first instance is notified of all proposals published by the European 

Commission for consideration through a list (known as the “batch list”) which is sent by 

the Foreign and Commonwealth Office on behalf of the UK Government to the Research 

Service for information. 

� The relevant UK Government department will then prepare an Explanatory 

Memorandum (EM) based on the proposals included on the batch list usually within 4 to 

6 weeks of the initial notification by the Foreign and Commonwealth Office. Each EM 

includes an assessment of the policy impact of the proposals (including whether the UK 

Government department believes the proposal raises any subsidiarity concerns). Copies 

of each EM are also sent to the Assembly via the Research Service. 

� The Research Service filters the EMs received to check whether the proposal they relate 

to are “legislative” or “non-legislative”3 and whether they encompass issues which may 

be of interest to the Assembly (i.e. relating to devolved matters). 

� Those EMs that relate to proposals that are both “legislative” and deal with issues of 

interest to the Assembly are then checked further by officials from the Assembly’s Legal 

Services, Brussels Office and the Research Service to see whether they raise any 

potential subsidiarity concerns. 

� If a proposal raises subsidiarity concerns, Assembly officials will alert the Constitutional 

and Legislative Affairs Committee immediately whereupon Members will be asked to 

consider whether the Committee should ask either or both Houses at Westminster to 

issue a “reasoned opinion” on the proposal or not. 

� Those proposals which are “legislative” and relate to devolved matters but raise no 

subsidiarity concerns are then collated in a monitoring report produced by the Research 

Service which is considered as a paper to note by the Constitutional and Legislative 

Affairs Committee during each term in an Assembly year (Autumn [September-

December], Spring [January-April] and Summer [May – August]). 

This report therefore includes a general overview of those draft EU legislative proposals 

received by the Assembly’s Research Service between May and August 2012, and provides 

further information about those proposals that were identified by Assembly officials as 

being both “legislative” in nature and relating to devolved matters. 

Please note however that this report only monitors “legislative” proposals, it does not 

contain details of any “non-legislative proposals” that may be relevant to the work of the 

Assembly. These are monitored on a separate basis by the Research Service. 

                                           
3 Subsidiarity concerns can only be raised in relation to draft “legislative” proposals. 
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3. Overview of draft EU legislative proposals received (May 2012 – August 

2012) 

A total of 263 UK Government EMs relating to EU proposals were received by the 

Assembly’s Research Service between 1 May 2012 and 31 August 2012. Of these, 10 EMs 

were identified by Assembly officials as being both “legislative” in nature and of interest to 

the Assembly. Following further analysis, officials in the Assembly’s Legal Service, Brussels 

Office and Research Service, found that none of these proposals raised subsidiarity 

concerns. Additional details about these relevant proposals are included below. 

3.1. EU legislative proposals that did not raise any subsidiarity concerns 

Date EM 

emailed 
Title and description 

2 May 2012 

An amended proposal for a Regulation of the European Parliament and of 

the Council amending Regulation (EC) No 1760/2000 as regards electronic 

identification of bovine animals and deleting the provisions on 

voluntary beef labelling (COM(2012)162). 

This proposal is a modified version of Regulation (EC) No 1760/2000 as 

regards electronic identification of bovine animals and deleting the 

provisions of voluntary beef labelling, which was in itself a regulation which 

amended a previous proposal. This modified proposal amends only the 

Article in the initial regulations dealing with the administration of sanctions 

where there is non-compliance. It is therefore an enabling proposal that 

will eventually allow for the electronic identification of cattle; abolition of 

cattle passports for domestic trade; electronic herd registers; and the 

removal of provisions relating to the voluntary labelling of beef. 

  

22 June 2012 

Proposal for a Regulation of the European Parliament and of the Council 

amending Council Regulation (EC) No 2371/2002 on the conservation and 

sustainable exploitation of fisheries resources under the Common 

Fisheries Policy (COM (2012) 277) 

This proposal proposes an extension of the access restriction regime 

provided under Article 17 (2) of the Common Fisheries Policy (Regulation 

2371/2002) which is otherwise due to expire in December 2012 for a 

further two years. 

  

27 June 2012 

Proposal for a Council Decision on the conclusion of the Nagoya-Kuala 

Lumpur Supplementary Protocol on Liability and Redress to the 

Cartagena Protocol on Biosafety (“the Supplementary Protocol”) 

(COM(2012)236) 

Tudalen 37



 

Enquiry no: 12/2316/Owain Roberts 6 September 2012 
 

Research Service 

Y Gwasanaeth Ymchwil  

 

This proposal makes provision for conclusion of the Supplementary 

Protocol, which sets out rules governing liability and redress should the 

trans boundary movement of Genetically Modified Organisms have a 

significant adverse effect on the conservation and sustainable use of 

biological diversity - by the European Union. The UK signed the 

Supplementary Protocol in February 2012. 

  

9 July 2012 

Amending Annexes I and IV to Regulation (EC) No 999/2001 of the 

European Parliament and of the Council laying down rules for the 

prevention, control and eradication of certain transmissible 

spongiform encephalopathies to allow pig and poultry processed 

animal protein (PAP) to be incorporated into farmed fish feed (SANCO 

10843/2011) 

This proposal allows pig and poultry processed animal protein (PAP) to be 

incorporated into farmed fish only. The European Commission’s longer 

term objective is to continue working with the EU Reference Laboratory for 

Animal Proteins in Feed regarding the development of a validated 

diagnostic method which is able to detect the presence of porcine or 

poultry material in food. 

  

11 July 2012 

Proposal for a Regulation of the European Parliament and of the Council 

amending Council Regulation (EC) No 1005/2008 establishing a 

Community system to prevent, deter and eliminate illegal, unreported 

and unregulated fishing (COM(2012)332). 

This proposal empowers the Commission to adopt delegated acts for the 

following: the notification of information by fishing vessels and notification 

periods; the establishment of benchmarks for inspections of landings and 

transhipment operations by third country fishing vessels; the establishment 

of lists of products excluded from catch certificate obligations including 

their deadlines; rules around the establishment of approved economic 

operators; and the establishment of Union criteria for verifications in the 

context of risk management. 

  

13 July 2012 

Draft Instrument for a Regulation of the European Parliament and of the 

Council amending Council Regulation (EC) No 850/98 concerning the 

conservation of fishery resources through technical measures for the 

protection of juveniles of marine organisms and repealing Council 

Regulation (EC) No 1288/2009 (COM(2012)298). 

This proposal extends a set of transitional arrangements relating to 
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fisheries technical conservation measures which will have to be agreed by 

the end of 2012 to prevent the measures lapsing. 

  

14 August 

2012 

Proposal for a regulation of the European Parliament and of the Council on 

clinical trials on medicinal products for human use, and repealing 

Directive 2001/20/EC (COM(2012)369). 

The proposal aims to simplify the rules for conducting clinical trials to 

ensure that they are identical throughout the EU. Such simplification will 

facilitate the conduct of multistate trials. The Regulation will replace the 

Clinical Trials Directive 2001/20/EC which was widely acknowledged to 

have reduced the attractiveness of the EU as a place to conduct clinical 

trials on medicines. 

  

15 August 

2012 

Draft Instrument for a Regulation of the European Parliament and of the 

Council amending Council Regulation (EC) No 850/98 concerning the 

conservation of fishery resources through technical measures for the 

protection of juveniles of marine organisms (COM(2012)432) 

This proposal aims to align the European Commission’s existing powers 

relating to technical conversation rules for fishery resources in line with 

requirements set out in the Lisbon Treaty. These existing powers relate to: 

measuring nets and engine power; square mesh netting and twine 

thickness; construction of netting material; attachments which may 

obstruct or diminish mesh openings in nets; means of reporting on beam 

trawls; Member State restrictions on fishing effort in ICES Area IXa; and 

emergency measures for conservation of marine resources. 

  

15 August 

2012 

Draft Instrument for a Regulation of the European Parliament and of the 

Council establishing specific conditions for deep-sea stocks in the 

North-East Atlantic and provisions for fishing in international waters 

of the North-East Atlantic and repealing Regulation (EC) No 2347/2002 

(COM(2012)371). 

This proposal relates to specific management measures for the EU’s deep 

sea fisheries. In particular it seeks to update and replace the current deep 

sea access regime (as currently set out in Regulation 2347/2002) with the 

aim of addressing four key problems with managing deep sea stocks. 

  

30 August Draft Instrument for a Regulation of the European Parliament and of the 
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2012 Council amending Council Regulation (EC) No 812/2004 laying down 

measures concerning incidental catches of cetaceans in fisheries and 

amending Regulation (EC) No 88/98 (COM(2012)447). 

This proposal aims to align the European Commission’s existing powers in 

order to adapt conditions and technical specifications for the use of 

acoustic deterrent devices to reduce the incidental by-catch of cetaceans in 

specified fisheries (currently contained in Annex II of Regulation 

812/2004); and to adapt the procedure and format for reporting 

obligations for Member States. 
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Constitutional and Legislative Affairs Committee  
 
Report: CLA(4)-20-12 : 8 October 2012 
 
The Committee reports to the Assembly as follows: 
 
Instruments that raise no reporting issues under Standing Order 
21.2 or 21.3 
 
Negative Resolution Instruments 
 
None 
 
Affirmative Resolution Instruments 
 
None 
 
Instruments that raise reporting issues under Standing Order 21.2, 
21.3 or 21.7  
 
Negative Resolution Instruments 
 
CLA178 - The Bluetongue (Wales) (Amendment) Regulations 2012 
Procedure: Negative.  
Date made: 15 September 2012. 
Date laid: 19 September 2012.  
Coming in to force date: 10 October 2012 
 
CLA179 - Radioactive Contaminated Land Statutory Guidance for 
Wales 2012 
Procedure: Negative.  
Date made: Not stated. 
Date laid: 24 September 2012.  
Coming in to force date: Not stated. 

 
Affirmative Resolution Instruments 
 
None 
 
Other Business 
 
Scrutiny of Legislative Competence: Implications of the Byelaws 
Bill 

Atodiad i’r Agenda
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The Committee discussed the implications of the problems with the 
legislative competence for the Bylaws Bill. The Committee decided to 
return to this issue after the Supreme Court delivers it’s judgement on 
the matter. The Committee resolved, in the meantime, that when 
scrutinising a Bill, that  the Minister responsible for that Bill, is asked  
whether he or she is aware of any issues  concerning  the legislative 
competence of the Assembly in relation to any provisions of the Bill.  
 
Public Audit (Wales) Bill 
 
The Committee considered the Legal Adviser’s report on delegated 
powers contained in the Public Audit (Wales) Bill which was laid before 
the Assembly 9 July 2012. The Committee decided that as the Bill 
contained no significant delegated powers that it was not necessary to 
invite the Minister to give oral evidence to the Committee. The 
Committee did, however, resolve to write to the Minister for Finance 
and Leader of the House Jane Hutt AM to invite her to confirm that she 
has no concerns relating to the legislative competence of the 
Assembly. 
 
Committee Correspondence 
 
The Natural Resources Body for Wales (Functions) Order 2012- 
letter to the Chair of Environment and Sustainability Committee 
 
The Members noted the letter from the Minister for Environment and 
Sustainable Development John Griffiths AM to the Chair of the 
Environment and Sustainability Committee Lord Dafydd Elis-Thomas 
AM concerning the provision of an early draft of the Natural Resources 
Body for Wales (Functions) Order. The Members noted that 
Environment and Sustainability Committee would be looking at the 
draft Order in depth from a policy perspective and decided that the 
Constitutional and Legislative Affairs Committee would scrutinise it at 
a later date when the final draft is submitted. 
 
Subsidiarity monitoring report (May 2012 – August 2012) 
 
The Members noted the second Subsidiarity monitoring report, 
covering the proposals received between May and August 2012. 
 
Subordinate legislation made by Welsh Ministers under Assembly 
Measures 
 
The Members noted the paper on Subordinate legislation made by 
Welsh Ministers under Assembly Measures that was published by 
Research Service in October 2012.  
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David Melding AM 
Chair, Constitutional and Legislative Affairs Committee  
 
8 October 2012 
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Annex 1 
 
Constitutional and Legislative Affairs Committee  
 
(CLA(4)-20-12) 
 
CLA178 
 
Constitutional and Legislative Affairs Committee Report  

 
Title: The Bluetongue (Wales) (Amendment) Regulations 2012 
 
Procedure: Negative 
 
These regulations amend the Bluetongue (Wales) Regulations 2008 by 
transposing Directive 2012/5/EU (the Directive) as regards vaccination 
against bluetongue and will allow animal keepers to vaccinate their 
animals against bluetongue using inactivated vaccines. 
 
Technical Scrutiny 
 
No points are identified for reporting under Standing Order 21.2 in 
respect of this instrument. 
 
Merits Scrutiny 
 
The following point is identified for reporting under Standing Order 
21.3 in respect of this instrument at the present time. 
 
Article 1 of the Directive amends Directive 2000/75/EC (the 2000 
Directive).  Article 1(2) of the Directive, which amends Article 5 of the 
2000 Directive, includes the following – 
 
“2. Whenever live attenuated vaccines are used, Member States shall 
ensure that the competent authority demarcates: 
 
(a) a protection zone, consisting of at least the vaccination area; 
 
(b) a surveillance zone, consisting of a part of the Union territory with 
a depth of at least 50 kilometres extending beyond the limits of the 
protection zone.” 
 
Article 1(4) of the Directive replaces Article 8(2)(b) of the 2000 
Directive with the following – 
 
"(b) The surveillance zone shall consist of a part of the Union territory 
with a depth of at least 50 kilometres extending beyond the limits of 
the protection zone and in which no vaccination against bluetongue 
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with live attenuated vaccines has been carried out during the previous 
12 months."; 
 
The Regulations do amend the Bluetongue (Wales) Regulations 2008 in 
relation to surveillance zones, but no reference is made to the required 
depth of at least 50 kilometres.  
 
The National Assembly is therefore invited to pay special attention to 
these Regulations because they inappropriately implement European 
Union legislation.  [Standing Order 21.3(iv)] 
 
David Melding AM 
Chair, Constitutional and Legislative Affairs Committee  
 
8 October 2012 
 
The Government has responded as follows: 
 
The Bluetongue (Wales) (Amendment) Regulations 2012 
 
Response to Merits Scrutiny Reporting Point 
 
The minimum distances specified in Article 1(4) of Directive 
2012/5/EU (“the Directive”) can, and would, be imposed by the Welsh 
Ministers as the “competent authority” within the meaning of Article 1 
of the Directive in the event of an outbreak and it is not necessary 
make reference to those minimum distances in the Bluetongue (Wales) 
(Amendment) Regulations 2012 (“the Regulations). 
   
The Bluetongue (Wales) Regulations 2008, as amended by the 
Regulations, confer executive powers on the Welsh Ministers to declare 
the necessary zones, while the Directive is clear and unambiguous on 
what the requisite distances are.  The Welsh Ministers are, of course, 
subject to those demarcation requirements. Therefore, the ability of 
the Welsh Ministers to deal with any outbreak, lawfully and in 
accordance with the requirements of the Directive, is not in question. 
The Regulations give proper effect to the Directive and it is not 
necessary for the Regulations to make reference to the minimum 
distances specified in the Directive. 
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Annex 2 
 
Constitutional and Legislative Affairs Committee  
 
(CLA(4)-20-12) 
 
CLA179 
 
Constitutional and Legislative Affairs Committee Report  

 
Title: Radioactive Contaminated Land Statutory Guidance 
 
1. “The Guidance is intended to explain how local authorities should 

implement the radioactive contaminated land regime, including 
how they should go about deciding whether land is “contaminated 
land” in the legal sense of the term”  
 

2. On 24th September 2012, the Statutory Guidance was laid before the 
National Assembly together with a brief Explanatory Memorandum. 
Statutory guidance may (or may not) constitute subordinate 
legislation. The usual test is whether or not the guidance is 
legislative in character. The persons (including public bodies) to 
whom the guidance is directed are required to have regard to such 
guidance. In practice this means that they must have a very good 
reason for not following that guidance. The reason must be capable 
of justifying the course of action adopted in any judicial review 
procedure. 
 

3. The procedure applicable to the guidance is legislative in character, 
and therefore it has been agreed that the Committee will consider 
the guidance. 
 
Enabling Power 
 

4. The Welsh Ministers have various powers to issue guidance under 
Part IIA of the Environmental Protection Act 1990. The Explanatory 
Memorandum states that the guidance is legally binding on local 
authorities and the Environment Agency. 
 
Procedure 
 

5. The procedure for approval is set out in Section 78YA as follows:- 
Section 78YA  

(1) Any power of the Minister for the Environment and 
Sustainable Development to issue guidance under this Part 
shall only be exercisable after consultation with the 
appropriate Agency and such other bodies or persons as 
he may consider it appropriate to consult in relation to the 
guidance in question. 
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(2) A draft of any guidance proposed to be issued under 
section 78A(2) or (5), 78B(2) or 78F(6) or (7) above shall be 
laid before the National Assembly for Wales and the 
guidance shall not be issued until after the period of 40 
days beginning with the day on which the draft was so laid 
or, if the draft is laid on different days, the later of the two 
days. 

(3) If, within the period mentioned in subsection (2) above, the 
National Assembly for Wales resolves that the guidance, 
the draft of which was laid before it, should not be issued, 
the Minister for the Environment and Sustainable 
Development shall not issue that guidance. 

(4) In reckoning any period of 40 days for the purposes of 
subsection (2) or (3) above, no account shall be taken of 
any time during which the National Assembly for Wales is 
dissolved or prorogued or during which the National 
Assembly for Wales is adjourned for more than four days.  

(5) The Minister for the Environment and Sustainable 
Development shall arrange for any guidance issued by him 
under this Part to be published in such a manner as he 
considers appropriate. 

 
6. The guidance is subject to a variation on the negative procedure. As 

in negative procedure cases, the guidance can be made and come 
into force unless the Assembly resolves to the contrary within a 
specified period. However, in the case of statutory instruments 
made under a negative procedure, the instruments are normally 
made before they are laid. In this case, the guidance is laid in draft, 
and may not be made until the end of a specified period. The 
procedure therefore provides a greater measure of scrutiny than a 
standard negative procedure. 
 
Scrutiny 
 

7. The Committee has agreed to scrutinise guidance which is subject 
to an Assembly procedure. If the guidance is regarded as 
subordinate legislation not made by statutory instrument, the 
Constitutional and Legislative Affairs Committee may report on it 
under Standing Order 21.7 (i). Even if it is not so regarded, the 
Committee may still report on it as being a legislative matter of a 
general nature under Standing Order 21.7 (v). 
 
Technical Scrutiny 
 

8. If this had been a statutory instrument, the matter would have been 
drawn to the attention of the Assembly under Standing Order 21.2 
(ix) – that it is not made or to be made in Welsh 
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9. The Minister for the Environment and Sustainable Development has 
discretion to publish the guidance in such a manner he considers 
appropriate. (Section 78YA (5)). 

 
10. There appears to be a typographical error in paragraph 3 of the 

Explanatory Memorandum which states that “This Statutory 
Guidance has been scored in accordance with the Welsh 
Government’s Welsh Language Scheme and does require 
translation due to the length, the technical nature and limited 
target audience of the document.” 

 
Merits Scrutiny  
 

11. No merits points are identified that would have been reported 
under Standing Order 21.3 if this had been a statutory instrument. 
 

12. This matter is drawn to the attention of the Assembly under 
Standing Orders 21.7 because it raises legislative and procedural 
issues likely to be of interest to the Assembly. 

 
David Melding AM 
Chair, Constitutional and Legislative Affairs Committee  
 
8 October 2012 

 
The Government has responded as follows: 

 
Draft Radioactive Contaminated Land Statutory Guidance 2012 
 
The draft Guidance was scored against the criteria to be applied under 
the Welsh Government's Welsh Language Scheme and did not require 
translation due to the length, technical nature, and limited target 
audience of the document.  I am grateful to the Committee for 
pointing out the typographical error in the Explanatory Memorandum 
and will ensure that it is corrected in any copies that are produced for 
further distribution. 
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